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I. NATURE OF THE CASE

Washington’s Insurance Fair Conduct Act (“IFCA”) has
been in effect for nearly 15 years. Until this year, no published
appellate decision has addressed what the term “actual damages”
means. In Beasley v. GEICO, Division II of the Court of Appeals
concluded that RCW 48.30.015 actual damages include non-
economic damages. Division II’s decision conflicts with this
Court’s decisions. And Division II’s decision deviates from
established Washington jurisprudence that narrowly construes
punitive damages and imposes punitive damages only in
instances of intentional, willful conduct. This Court should
accept review.

II. ISSUES PRESENTED FOR REVIEW

1. Does Division II’s decision that IFCA ‘“actual
damages” under RCW 48.30.015 include non-economic
damages present an issue of substantial public interest which this

Court should review?



2. Does Division II’s decision that IFCA ‘“actual
damages” under RCW 48.30.015 include non-economic
damages conflict with this Court’s decisions of Martini v. Boeing
and Rasor v. Retail Credit Co. which held that that punitive
damages cannot be compensatory damages?

3. Does Division II’s decision that IFCA *“actual
damages” under RCW 48.30.015 include non-economic
damages conflict with this Court’s Segura v. Cabrera decision
and established rules of statutory construction?

4. Does Division II’s decision that [FCA “actual
damages” under RCW 48.30.015 includes non-economic
damages for merely unreasonable conflict with this Court’s
decisions White River Estates v. Hiltbruner; Birchler v. Castello
Land Co., and Hill v. Garda CL Nw., Inc. which follow
Washington’s established jurisprudence that punitive damages
are only permitted for intentional, willful conduct?

5. Does Division II’s decision that a UIM settlement

offer is an undisputed amount of benefits which constitutes an



IFCA violation as a matter of law rather than a question of fact
for the jury conflict with this Court’s decision in Schmidt v.
Coogan?

III. RELEVANT FACTS AND
PROCEDURE

A. THE OPINION.

Division II of the Court of Appeals issued its decision on
September 20, 2022. The decision is published in part. A copy
of the decision is attached as Appendix A.! The Court held that
noneconomic damages are available under IFCA, reversed the
trial court’s related orders, and remanded for a new trial on
noneconomic damages and further post-verdict proceedings
consistent with the directions in the opinion. In the unpublished
portion of its opinion, the Court denied the cross-appeal of

GEICO.

I'A copy of the Court of Appeals September 7, 2022, Order
Granting in Part Motion for Reconsideration and Withdrawing
[April 19, 2022] Opinion is attached as Appendix B, pursuant to

RAP 13.4(c)(9).



B. STATEMENT OF RELEVANT FACTS.

Jerymaine Beasley was injured in a January 8, 2014, motor
vehicle accident while a passenger in a vehicle owned by Anar
Askerov, a GEICO insured. (CP 2-3) The at-fault driver had
liability limits of $25,000. (RP 671)

Mr. Beasley submitted a UIM claim to GEICO seeking the
$100,000 per person UIMBI limits. (CP 246-250) GEICO
reviewed the claim and offered $10,000 in settlement. (RP 43-
44,355, 620, 663, 686, 688-89) Beasley’s counsel asked GEICO
to tender the “undisputed” amount of $10,000. (RP 45) GEICO
did not pay the settlement offer. /d.

The GEICO policy states in part regarding UIM:

LOSSES WE WILL PAY

We will pay damages an insured is legally entitled to
recover from the owner or operator of an underinsured
motor vehicle due to:

1. Bodily injury sustained by that insured and
caused by an accident; . . .

(CP 28) (boldface in original).

The policy also states:



ARBITRATION: RESOLVING A
DISAGREEMENT

1. If you and we do not agree . . . to the proper
amount of such damages, the dispute may be resolved:

(a) In a binding, voluntary arbitration proceeding .
.., 0r

(b) By civil lawsuit brought by you in a court of
competent jurisdiction.

(CP 29) (boldface in original).
Beasley sued GEICO. (CP 2-3) The case proceeded to a

jury trial. The jury heard evidence regarding the accident and
Beasley’s accident-related injuries and the UIM claim handling.
(RP 470-618, 620-739, 776-77, 800-804, 822, 851) Beasley’s
expert, Gary Williams testified that insurance companies should
pay “undisputed amounts.” (RP 353) Mr. Williams defined
“undisputed amounts” as sums which an insurance company
recognizes the “case is not going to go below.” Id. Mr. Williams
acknowledged that GEICO’s $10,000 offer was a settlement
offer. (RP 355)

Beasley presented testimony from GEICO employees

Mike Murphy and Lawrence Bork. Mr. Murphy was the UIM



adjuster on Beasley’s claim from February 27, 2015 to April 27,
2015. (RP 481-82) After reviewing the UIM demand, Mr.
Murphy determined there was insufficient information to make
an offer. (RP 512-513, 516, 531, 553) He requested additional
information. (RP 533, 556-557, 560) Before GEICO had the
information to make a settlement offer, the claim was assigned
to adjuster Mr. Bork. (RP 574-75)

At trial, Mr. Murphy testified that GEICO usually did not
pay the offer amount until there was “an agreed-upon amount.”
(RP 609, 616) Mr. Bork testified GEICO made a $10,000
settlement offer but Beasley did not accept the offer, so there was
a dispute about Beasley’s claim value. (RP 662-63, 688-89) He
was asked whether GEICO’s $10,000 offer was “undisputed
UIM benefits.” (RP 620) Mr. Bork testified the $10,000 was an
offer that was made. (RP 620)

Beasley moved for a determination as a matter of law that
GEICO violated IFCA arguing the evidence was undisputed that

“GEICO failed to pay undisputed UIM benefits and refused to



pay them as soon as possible.” (RP 32) GEICO opposed
Beasley’s CR 50 motion because the offer was not an agreement
of any amount owed. The $10,000 was an offer, a compromise
offer. (RP 35-36, 41-45) The October 23, 2015, letter from
GEICO to Beasley’s counsel extended a “settlement offer” to
Beasley. (RP 43, 51-52) GEICO argued that because the
evidence was disputed, the jury should decide whether the
$10,000 was an undisputed amount of benefits. (RP 36, 44, 46-
49)

The trial court granted Beasley’s motion and ruled as a
matter of law that GEICO failed to pay undisputed benefits. (RP
54) The special verdict form included Question 2 which asked:
“Do you find Plaintiff more probably-than-not proved that
Defendant violated the Washington Insurance Fair Conduct
Act?” (CP 178)

Before the case was submitted to the jury, (RP 4-6), the
trial court concluded that non-economic damages were not

recoverable under IFCA. (RP 4-14, 18-25) The jury rejected



Beasley’s breach of contract claim. (CP 180) The jury found
bad faith and IFCA and WAC violations. (CP 178-80) The jury
awarded $400,000 for bad faith and $84,000 as actual damages
under [FCA. 2 The trial court granted Beasley’s request for treble
IFCA damages. (CP 274-79)

Beasley appealed. Division II of the Court of Appeals
issued its decision on September 20, 2022. Division II held that
noneconomic damages are available under IFCA, reversed the
trial court’s related orders, and remanded for a new trial on
noneconomic damages and further post-verdict proceedings
consistent with the directions in the opinion. In the unpublished
portion of its opinion, the Court denied the cross-appeal of

GEICO. (App. A)

2 For the accident-related injuries, the jury awarded Beasley
$225,000 in non-economic damages and past medical expenses
of $36,495.95. The judge decided the medical expenses as a
matter of law. (CP 187-90, RP 29)



IV. ARGUMENT

This Court accepts review if one or more of the criteria set
forth in RAP 13.4(b) is met. RAP 13.4(b) provides:

A petition for review will be accepted by the
Supreme Court only: (1) If the decision of the Court
of Appeals is in conflict with a decision of the
Supreme Court; or

(4) If the petition involves an issue of substantial
public interest that should be determined by the
Supreme Court.

RAP 13.4(b).

Division II’s decision conflicts with this Court’s decisions.
RAP 13.4(b)(1). This case also presents an issue of substantial
public interest. RAP13.4(b)(4). Petitioner asks this Court to
accept review.
A.  WHETHER “ACTUAL DAMAGES” UNDER IFCA INCLUDE

NON-ECONOMIC DAMAGES IS AN ISSUE OF SUBSTANTIAL
PUBLIC INTEREST FOR THIS COURT TO DECIDE.

Nearly 15 years ago, IFCA was adopted through
legislation which was ratified by the voters in Referendum 67.

LAws OF 2007, ch. 498, §3; Referendum Measure 67 (approved



Nov. 6,2007). RCW 48.30.015(1) provides a cause of action to
recover actual damages for an unreasonable denial of coverage
or payment of benefits. “Actual damages” are not defined.
Until the 2022 Beasley decision, no Washington appellate
court had tried to discern what IFCA “actual damages” are.
IFCA is a matter of substantial public interest. From 2016 to
2020, the Office of Insurance Commissioner received 4,667
IFCA  notices, an  average of 933 annually.
https://www.insurance.wa.gov/sites/default/files/documents/201
6-2020-notices-of-potential-lawsuits.pdf.  This Court should
decide the issue of what IFCA “‘actual damages” are.
B.  INTERPRETING IFCA ACTUAL DAMAGES AS NON-
EcoNoMIC DAMAGES CONFLICTS WITH THIS COURT’S
DECISIONS OF MARTINI V. BOEING AND RASOR V. RETAIL

CREDIT Co. THAT PUNITIVE DAMAGES CANNOT MEAN
COMPENSATORY DAMAGES.

Division II’s Beasley decision relies on this Court’s
decisions in Martini v. Boeing and Rasor v. Retail Credit Co.. In
actuality, the Beasley decision conflicts with those decisions. In

Martini and Rasor, this Court adopted the BLACK’S LAW

10



DICTIONARY definition of “actual damages.” Actual damages are
compensatory damages “distinguished from damages which are
nominal, exemplary or punitive.” Martiniv. Boeing, 137 Wn.2d
357,367,971 P.2d 45 (1999). Because actual damages adopted
in Martini and Rasor excluded punitive damages and IFCA is
punitive, actual damages under IFCA cannot include non-
economic damages.

The Martini and Rasor cases conflict with the Beasley
decision. Martini v. Boeing was an employment discrimination
lawsuit under RCW 49.60.180(3). The Martini court did not
hold that actual damages included non-economic damages. A
jury found plaintiff had been constructively discharged and
awarded non-economic damages for pain, suffering, and
emotional distress. The jury also awarded economic damages for
medical expenses and front and back pay. Boeing appealed but
did not challenge the non-economic damages or the medical

expense award. The only issue on appeal was whether front and

11



back pay were allowed as actual damages for an employment
discrimination claim.

The Martini v. Boeing court held that front and back pay
were included in actual damages under RCW 49.60.180(3).
“Thus RCW 49.60.030(2) provides a person who has been
discriminated against in violation of RCW 49.60.180(3) with a
remedy for full compensatory damages, excluding only nominal,
exemplary or punitive damages.” 137 Wn.2d at 357, 368, 971
P.2d 45 (1999) (emphasis added). The Martini court relied on
the dictionary definition of actual damages cited in BLACK’S
LAw DICTIONARY and referred to Rasor v. Retail Credit Co., 87
Wn. 2d 516, 554 P.2d 1041 (1976)---actual damages are
compensatory damages “distinguished from damages which are
nominal, exemplary or punitive.” 87 Wn.2d at 530 n.3
(emphasis added). 137 Wn.2d at 367.

To the extent the Rasor court decided that actual damages
under the Fair Credit Reporting Act could include non-economic

damages, the holding is distinguishable because that statute, like

12



the statute in Martini, does not permit punitive damages.
Division II’s decision does not address, and in fact ignores, that
the actual damages dictionary definition in Martini and Rasor
specifically excludes punitive damages.  The dictionary
definition of actual damages and the holdings of Martini and
Rasor that actual damages encompass all economic and non-
economic compensatory damages cannot apply to RCW
48.30.015, because RCW 48.30.015 is punitive. This Court
should accept review.

C.  BEASLEY CONFLICTS WITH SEGURA V. CABRERA AND

WASHINGTON’S ESTABLISHED RULES OF STATUTORY
CONSTRUCTION.

The Beasley decision is also inconsistent with Segura v.
Cabrera. A court’s task in determining the meaning of a statute
is to determine the legislative intent. A court has the duty to
effectuate the Legislature’s intent in enacting a statute. The
Court must apply the language as the Legislature wrote it, not
amend the statute by judicial construction. Salts v. Estes, 133

Wn.2d 160, 170, 943 P.2d 275 (1997).

13



In Segura, this Court did not abandon the established rules
of statutory construction: determining legislative intent by
harmonizing the whole language of the statute. This Court
specifically stated that the court determines the intent of the
legislature by beginning with the statute's plain language, reading
the enactment as a whole, and “harmonizing its provisions by
reading them in context with related provisions.” 184 Wn.2d
587,593,362 P.3d 1278 (2015).

Division II overstates the holding in Segura by concluding
that the Segura court abandoned “the intentional tort approach”
of White River Estates v. Hiltbruner, 134 Wn.2d 761, 953 P.2d
796 (1998), to emotional distress damages. (Slip op. at 17)
While the 4-justice concurring opinion expressed disagreement
with the Court of Appeals’ discussion of Segura v. Cabrera (184
Wn.2d 587, 602, n.6,362 P.3d 1278 (2015)), the 5-justice Segura
majority opinion specifically referred to the White River case,
quoting: “Whether emotional distress damages are available

following a statutory violation will depend on the language of the

14



particular statute at issue.” Segura, 184 Wn.2d at 590-91,

quoting White River Estates, 134 Wn.2d at 765. The Segura

court did not abandon an intentional tort approach to statutory

interpretation.

Applying the established rules of statutory construction

and construing RCW 48.30.015 as a whole, and in the context of

the body of Washington case law, actual damages under [FCA

are limited to economic damages and do not include non-

economic damages. This Court should accept review.

D.

ALLOWING PUNITIVE DAMAGES FOR MERELY
UNREASONABLE CONDUCT CONFLICTS WITH WHITE
RIVER ESTATES V. HILTBRUNER, BIRCHLER V. CASTELLO
LAND Co., AND HILL V. GARDPA CL Nw., INC., AND
WASHINGTON’S ESTABLISHED JURISPRUDENCE THAT
PUNITIVE DAMAGES ARE ONLY PERMITTED FOR
INTENTIONAL, WILLFUL CONDUCT.

Penalty is the core purpose of IFCA. The proponents of

IFCA unabashedly heralded the need to adopt IFCA to impose

penalties. The Voters’ Pamphlet “Statement for Referendum 67~

at page 15 boldly declared:

... Without R-67, there is no penalty when insurers delay
or deny valid claims. . . .

15



APPROVE 67 — RIGHT NOW, THERE IS NO
PENALTY FOR DELAYING OR DENYING
YOUR VALID CLAIM.

R-67 encourages the Insurance Industry to treat
legitimate insurance claims fairly. R-67 allows the
court to assess penalties if an insurance company
illegally delays or denies payment of a legitimate
claim.

Rebuttal of Statement Against

Washington is one of only 5 states with no penalty
when the Insurance Industry intentionally denies a
valid claim.

The Voters’ Pamphlet also specifically states that under
pre-IFCA Washington law, no penalties are permitted. The
Voters” Pamphlet, Explanatory Statement of the law as it
presently exists states in part, at page 14:

Likewise, plaintiffs in Washington are not generally

entitled to collect punitive damages or damages in

excess of their actual loss (such as double or triple

the amount of actual loss), unless a statute or
contract specifically provides for such payment.

A copy of the 2007 Voter Pamphlet regarding Referendum

Measure 67 is attached as Appendix C.

16



It is evident that a primary purpose of IFCA is to punish
insurers for unreasonable conduct. There is no dispute that treble
damages are punitive damages. Birchler v. Castello Land Co,
133 Wn.2d 106, 110, 942 P.2d 968 (1997). More recently, this
Court stated:

“Exemplary damages” are synonymous with punitive

damages. BLACK'S LAW DICTIONARY 692 (10th ed. 2014)

(equating “exemplary damages” with  “punitive

damages”). Exemplary damages under RCW 49.52.070

are therefore designed to “punish and deter”” an employer's

blameworthy conduct, not to compensate the worker for
harm caused by such conduct. Morgan, 141 Wn. App. at

161-62 (citing BLACK'S LAW DICTIONARY 418-19 (8th ed.

2004)).

Hillv. Garda CL Nw., Inc., 191 Wn.2d 553, 573, 424 P.3d 207,
217 (2018).

Exemplary damages are intended to punish and deter
“blameworthy conduct.” Morgan v. Kingen, 141 Wn. App. 143,
161-62, 169 P.3d 487 (2007) (interpreting willful failure to pay
wages under RCW 49.25.050/.070). See also Brown v. MHN
Gov'’t Servs., Inc., 178 Wn.2d 258, 276-278, 306 P.3d 948

(2013), J. Gonzalez concurring opinion. The federal court has

17



recognized the punitive nature of IFCA. HHS Enters., LLC v.
AMCO Ins. Co., 2008 U.S. Dist. LEXIS 11275, *9, 2008 WL
312695 (W.D. Wash. 2008) (IFCA not retroactive because it
creates a new cause of action which imposes a penalty).

The punitive nature of IFCA cannot be reconciled with an
interpretation of “actual damages” that includes unlimited non-
economic damages. As this Court noted in Birchler, punitive
statutes are interpreted narrowly. 133 Wn.2d at 110. Beasley
has not interpreted IFCA narrowly.

Under IFCA, treble damages can be assessed for merely
unreasonable behavior. Such unbridled discretion to award
punitive damages is inconsistent with fundamental notions of
due process. In other statutory contexts, damages can only be
trebled for intentional or willful conduct. See e.g. State v.
Grocery Mfrs. Ass’n, 195 Wn.2d 442, 474-76, 461 P.2d 334
(2020) (treble, punitive damages under the Fair Campaign
Practices Act permitted only for intentional violations). See also

White River Estates v. Hiltbruner, 134 Wn.2d 761, 953 P.2d 796

18



(1998); Birchler (treble damages for willful trespass under RCW
64.12.030). RCW 49.52.050 (exemplary damages when
employer willfully refuses to pay wages); see Schilling v. Radio
Holdings, Inc., 136 Wn.2d 152, 158, 961 P.2d 371 (1998).3 “A
hundred-year succession of Washington cases supports damages
for emotional distress arising from intentional torts such as
trespass generally.” Birchler, 133 Wn. 2d at 117. Here, where
the IFCA statute is punitive and does not require intentional
conduct to award treble damages, the statutory meaning of
“actual damages” cannot include non-economic damages. This

Court should accept review.

3 Similarly, emotional distress, non-economic damages are not
allowed for violation of the Product Liability Act because the
statute could be violated for “considerably less than” intentional
conduct. Wash. State Physicians Ins. & Exch. Ass’n v. Fisons
Corp., 122 Wn.2d 299, 321, 858 P.2d 1054 (1993).

19



E. WHERE THERE WAS EVIDENCE TO SUPPORT A VERDICT
OF NO IFCA VIOLATION, DIVISION II’S DECISION
AFFIRMING BEASLEY’S CR 50 MOTION CONFLICTS
WITH SCHMIDT V. COOGAN.

Division II’s holdings on GEICO cross-appeal start from
the premise that the $10,000 offer was an undisputed amount of
benefits that were owed. Admittedly the testimony could support
that conclusion. Nevertheless, the jury, not the judge, should
have made that determination. When a party moves for judgment
as a matter of law under CR 50, “the truth of the opponent’s
evidence and all reasonable inferences that can be drawn from it”
are admitted. Tapio Inv. Co. I v. State, 196 Wn. App. 528, 538,
384 P.3d 600 (2016), rev. denied, 187 Wn.2d 1024 (2017).

In Schmidt v. Coogan, 162 Wn. 2d 488, 173 P.3d 273
(2007), this Court reversed a judgment as a matter of law in a
legal malpractice case. This Court recognized the established
rule in Washington that the jury, not the court, decides the case
when evidence produced by the non-moving party produces facts

that would allow a reasonable person to find for the non-moving

20



party. 162 Wn. 2d at 492-93. Division II’s decision conflicts
with the holding of Schmidt v. Coogan.

Division II impermissibly decided factual issues and
discounted the facts that allow the jury to find that the $10,000
offer was not an agreed amount of benefits owed. The $10,000
was a settlement offer. Mr. Bork’s testimony referred to the
$10,000 as an offer. He did not admit that the amount was
undisputed. He did not admit that $10,000 was owed. (RP 688-
89) Mr. Bork’s testimony and the policy language provide
evidence and reasonable inferences from the evidence that the
amount of the damages had not been determined. The amount of
damages remained disputed and GEICO was not required to pay
the amount of its offer. The evidence at trial was disputed on
whether the $10,000 offer was an agreed amount of benefits
owed to Beasley.

Mr. Bork testified a $10,000 offer was made to plaintiff.
(RP 662-63) Plaintiff’s counsel did not accept the offer. (RP

688-89) There was a dispute about the value of plaintiff’s UIM
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claim. (RP 688-89) He was asked whether GEICO’s $10,000
offer was “undisputed UIM benefits.” (RP 620) While Mr. Bork
testified that GEICO did not dispute that $10,000 in benefits
were owed (RP 621), there was no testimony establishing that
GEICO was required to pay the amount of benefits. In fact, Mr.
Murphy testified that GEICO generally did not pay offers until
there was an “agreed-upon amount” (RP 616) which is
consistent with the policy provisions that if GEICO and the
insured do not agree on the “proper amount of such damages, the
dispute may be resolved: (a) [i]n a binding, voluntary arbitration
...of (b) [bly civil lawsuit . ..” (CP 29)

Taking the testimony of Mr. Bork and Mr. Murphy, along
with the policy language, as true and in the light most favorable
to GEICO, (Tapio Inv. Co. v. State, 196 Wn. App. at 538), the
jury could have concluded that the $10,000 offer amount was
both disputed and was not owed. Division II’s affirmance of the
trial court’s CR 50 motion takes as true Beasley’s evidence and

the view of Beasley’s counsel that the $10,000 offer was an
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undisputed amount of owed UIM benefits. The reasonable
inferences from all of the evidence was sufficient to support a
jury conclusion that the offer was just an offer, that the amount
of UIM benefits were disputed, and that the offer amount was not
owed until there was an agreement on Beasley’s accident-related
damages.

Moreover, the CR 50 ruling ignores that in an UIM setting,
the insured and insurer are adversarial and at arm’s length.
Ellwein v. Hartford Acc. & Indem. Co., 142 Wn.2d 766, 779, 15
P.3d 640 (2001), overruled on other grounds, Smith v. Safeco
Ins. Co., 150 Wn.2d 478, 78 P.3d 1274 (2003). UIM insurers are
allowed to assert all defenses available to the tortfeasor. Ellwein,
142 Wn.2d at 780. And the trial court’s CR 50 ruling ignores that
UIM insurers may dispute the value of a UIM especially because
compensatory damages are highly individual and imprecise.
Dayton v. Farmers Ins. Group, 124 Wn.2d 277, 280-281, 876
P.2d 896 (1994). Finally, no Washington law mandates that a

UIM carrier to pay a settlement offer. Tavakoli v. Allstate
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Property and Cas. Ins. Co., 2012 WL 6677766, *6 (W.D. Wash.,
Dec. 21, 2012). The jury, not the judge, should have decided
whether there was the settlement offer amount was owed to

plaintiff. This Court should accept GEICO’s petition for review.

V. CONCLUSION
Division II’s decision conflicts with this Court’s decisions
and the petition raises issues of substantial public importance.
Petitioner respectfully requests that this Court grant review.
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No. 54997-2-11

PART PUBLISHED OPINION

CRUSER, A.C.J. — This case involves an action under RCW 48.30.015, a provision of the

Insurance Fair Conduct Act! (IFCA). The primary issue is whether the term “actual damage” as

used in RCW 48.30.015 includes noneconomic damages.

The appellant/cross respondent, Jerymaine Beasley, challenges the trial court’s orders (1)

granting the uninsured motorist (UIM) insurer GEICO General Insurance Company’s motion to

exclude noneconomic damages from the actual damages recoverable under IFCA and not

instructing the jury on noneconomic damages related to the IFCA claim, and (2) denying Beasley’s

1 Laws of 2007, ch. 498 § 1.
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post-trial motion for reconsideration. GEICO cross appeals, arguing that (1) the IFCA claim was
not proper because it was based on regulatory violations, (2) the trial court erred when it granted
Beasley’s motion as a matter of law and found that GEICO had unreasonably denied payment of
benefits by failing to pay the agreed-to portion of a settlement offer, and (3) the trial court erred
when it granted Beasley’s request to treble the IFCA damages award because that decision was
based on a mischaracterization of the evidence.

In the published portion of this opinion, we hold that noneconomic damages are available
under IFCA, reverse the trial court’s orders related to noneconomic damages under IFCA, and
remand for a new trial on noneconomic damages. In the unpublished portion of this opinion, we
reject the cross appeal arguments.

FACTS
|. ACCIDENT AND DEMAND

Jerymaine Beasley was injured in a car accident that occurred when he was the passenger
in Anar Askerov’s vehicle. The accident was caused by the driver of the other car, who had policy
limits of $25,000 and therefore was “underinsured.” Clerk’s Papers (CP) at 3. Askerov’s insurance
policy with GEICO included UIM coverage.

Beasley demanded that GEICO pay the $100,000 limit of Askerov’s UIM policy. GEICO
offered to pay $10,000 to settle Beasley’s UIM claim. Beasley rejected the offer as insufficient,
but his counsel requested that GEICO pay the $10,000 as an undisputed UIM amount. GEICO did

not issue the $10,000 payment.
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Il. LAwsuIT
Beasley sued GEICO. Among other claims, Beasley alleged that GEICO had violated
RCW 48.30.015 of IFCA, breached the duty of insurance good faith, breached its fiduciary duty,
violated the Consumer Protection Act? (CPA), acted negligently, and breached the insurance
contract. Beasley sought a broad range of relief including “special, general and/or actual damages;”

99 ¢¢

“exemplary/punitive damages;” “costs, including reasonable attorney’s fees;” and “treble damages
... for each violation by [GEICO] of [IFCA].” Id. at 7-8. The case proceeded to a jury trial.
A. TRIAL TESTIMONY

1. GARY WILLIAMS

At trial, Gary Williams, an attorney and former insurance adjuster, testified for Beasley.
Williams testified that even when the ultimate amount of the claim is in dispute, “[i]nsurance
companies should pay what we call ‘undisputed amounts,” the amount “that this case is not going
to go below.” 3 Report of Proceedings (RP) at 353.

Williams further testified that GEICO made a settlement offer of $10,000 in exchange for
Beasley “ ‘drop[ping] all [of his] claims.” ” Id. at 356. He noted that GEICO did not dispute that it
owed Beasley $10,000, but it never paid Beasley the $10,000.

2. MICHAEL MURPHY

Michael Murphy, the claims supervisor at GEICO who initially handled Beasley’s UIM

claim, also testified for Beasley. Murphy testified that he was taken off the claim after Beasley

filed his IFCA notice and was replaced by claims adjuster Lawrence Bork.

2 Chapter 19.86 RCW.
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Murphy also testified about his training at GEICO when he joined the company in 2010.
Murphy testified that pain and suffering were two types of noneconomic damages and that he was
trained on how to evaluate pain and suffering claims. He admitted that he was not “to [his]
knowledge” ever trained “on any other elements of noneconomic damages.” 4 RP at 473. And he
agreed that during his tenure as a bodily injury adjuster supervisor, he had “never valuated and
paid for any noneconomic damages other than pain and suffering.” 1d. at 474. But he acknowledged
that “loss of enjoyment of life, embarrassment, inconvenience, noneconomic damages, other than
pain and suffering,” could “sometimes be part of the claim that’s being made.” Id. at 475-76. And
he stated that he recalled cases in which such damages were awarded.

In response to a jury question, Murphy testified that there were times GEICO would pay
undisputed benefits in a UIM claim before the case was final. Murphy then testified about what
“undisputed benefits in UIM cases” were:

Q. [Beasley’s counsel] So what are undisputed benefits in UIM cases?

A.[Murphy] Okay. So my understanding is that if we’re in the phase of

negotiation where there’s an offer and a demand, a dollar figure, then there
would be an undisputed amount.

If the offer is lower than the demand, then the offer—usually, it would be
outside of our procedure to pay the offer before there’s an agreed-upon

amount, but it could be possible. I’ve heard of situations where it could be.

Q. So a settlement offer is what an undisputed benefit is in the UIM context
under your definition?

A. In my understanding, yeah.
Q. So if an offer is made in a UIM case, and you told us earlier that undisputed
UIM benefits should be paid as soon as possible, then whatever that amount

of the offer is, it should be paid as soon as possible, right?

A. Yes.
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Q. And not paying that would be a violation of insurance standards, wouldn’t
it?
A Yes.
Id. at 616-17.

3. LAWRENCE BORK

Bork testified that after he was assigned to Beasley’s UIM claim, he made “a settlement
offer of $10,000.” 1d. at 620. In response to Beasley’s counsel asking if “those would be undisputed
UIM benefits,” Bork responded, “[t]hat was the offer that was made, yes.” 1d.

Counsel then asked Bork if “those would be undisputed UIM benefits that the claim[ant]
is entitled to?” Id. at 621. Bork responded, “It was the—it was the offer made as settlement that—
that we believe was fair and reasonable as a settlement offer.” Id. Counsel then asked Bork if he
disputed whether those benefits were owed, and Bork responded, “No.” Id. Bork later agreed that
he had valued Beasley’s UIM claim at $10,000. Bork also testified that he did not issue a check to
Beasley for $10,000.

B. MOTION TO EXCLUDE NONECONOMIC DAMAGES UNDER IFCA CLAIM AND IFCA DAMAGES
JURY INSTRUCTION

After Beasley presented his case-in-chief, GEICO moved to prevent him from arguing that
he was entitled to noneconomic damages under the IFCA claim or from presenting any jury
instructions to that effect. GEICO admitted that there was no state case law addressing the
availability of noneconomic damages in an IFCA claim, but it directed the trial court to two federal
cases, Schreib v. American Family Mutual Insurance Co., 129 F. Supp. 3d 1129, (W.D. Wash.

2015), and Dees v. Allstate Insurance Co., 933 F. Supp. 2d 1299 (W.D. Wash. 2013).
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Relying on Schreib, the trial court concluded that the IFCA claim did not include
noneconomic damages because the claim sounded in negligence rather than intentional tort, and
granted GEICO’s motion. Based on this ruling, the trial court refused to provide the jury with
Beasley’s proposed instruction on damages under IFCA that included noneconomic damages.

C. BEASLEY’s CR 50 MOTION

During trial, Beasley moved under CR 50 for the trial court to decide as a matter of law
that GEICO had violated IFCA based on GEICO’s “fail[ure] to pay undisputed UIM benefits and
refus[al] to pay them as soon as possible.” 1 RP at 32. GEICO opposed this motion, arguing that
the $10,000 was a compromise offer rather than an undisputed amount and that the jury, not the
court, should determine if the $10,000 was an undisputed amount.

The trial court granted Beasley’s motion, stating:

At this point we have no evidence in contradiction. We have the letter, but
it’s just an interpretation. But the person who’s somewhat behind the authoring of
that letter says, “I construed that as 10,000 undisputed.”

Based on the evidence, | think | have to rule in favor of plaintiffs on this.

Id. at 54.

When instructing the jury on the elements of the IFCA claim, the trial court included the

following language: “The Court has determined the [GEICO] unreasonably denied the payment of

benefits by failing to pay the undisputed $10,000 offer of UIM benefits made on October 23,

2015.” CP at 164.
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D. VERDICT

The jury found that Beasley had proven his IFCA claim and that Beasley’s IFCA-related
damages were $84,000. The jury further found that Beasley had proved his insurance bad faith
claim and that he had incurred $400,000 in noneconomic damages related to that claim.

E. BEASLEY’S MOTION FOR RECONSIDERATION AND TREBLING OF IFCA DAMAGES

After the verdict, Beasley moved for reconsideration of the trial court’s exclusion of
noneconomic damages under the IFCA claim. Beasley also requested that the trial court treble the
IFCA damages awarded by the jury. He further argued that if the trial court reconsidered the
exclusion of the noneconomic damages under IFCA, the court should treble the noneconomic
damages awarded for the insurance bad faith claim because the noneconomic damages under IFCA
would be the same. This would result in an additional damages of $800,000.

Relying on Schreib, the trial court denied Beasley’s “motion for reconsideration regarding
[noneconomic] damages under [IFCA].” Id. at 267. But the trial court granted Beasley’s trebling
request as to the IFCA damages awarded by the jury. The court’s order granting this motion stated,

At one point in the trial this court was shocked by the testimony of Mr. Murphy . . .

that he did not in this case or ever in any case consider any [noneconomic]

damages other than pain and suffering and has never been trained to consider any

other [noneconomic] damages. This court in exercising its discretion believes it is

appropriate to treble the award of the $84,000 as found by the jury to $252,000 as

a deterrence to [GEICO] to not use unfair practices as found by the jury and the

Court.

Id. at 269-70 (emphasis added).
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Beasley appeals the trial court’s ruling that IFCA does not include noneconomic damages.®
GEICO cross appeals the verdict on the IFCA claim, the trial court’s decision on Beasley’s CR 50
motion, and the trial court order trebling the IFCA damages.

ANALYSIS
BEASLEY’S APPEAL

Beasley argues that the trial court erred when it ruled that noneconomic damages* are not
“actual damages” under RCW 48.30.015 and that they are therefore not “recoverable and subject
to trebling under IFCA.” Br. of Appellant/Cross Respondent at 12 (boldface omitted). He
contends that “the plain language” of RCW 48.30.015 and the “purpose of IFCA” demonstrate that
“actual damages” include noneconomic damages. Id. at 2. And he asks us to remand for the trial
court to decide whether to treble the noneconomic damages awarded by the jury for the insurance

bad faith claim rather than remand for a new trial on damages.

3 Beasley initially sought direct review with our supreme court. Our supreme court denied direct
review and transferred the appeal to this court. Order, Beasley v. Geico Gen. Ins. Co., No. 98255-
4 (Wash. July 8, 2020).

4 « “Noneconomic damages’ means subjective, nonmonetary losses, including, but not limited to
pain, suffering, inconvenience, mental anguish, disability or disfigurement incurred by the injured
party, emotional distress, loss of society and companionship, loss of consortium, injury to
reputation and humiliation, and destruction of the parent-child relationship.” RCW 4.56.250(1)(b).

® Beasley assigns error to the trial court’s ruling that RCW 48.30.015 does not allow for
noneconomic damages, its subsequent refusal to instruct the jury that “actual damages” under the
IFCA claim included noneconomic damages, and its denial of Beasley’s motion for
reconsideration and request to treble the noneconomic damages awarded in the bad faith claim.
But Beasley does not differentiate between these decisions in his argument. Because each of the
trial court’s challenged decisions are based on the legal question of whether “actual damages”
under RCW 48.30.015 includes noneconomic damages, this opinion likewise does not present a
separate analysis for each trial court decision.
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GEICO responds that (1) we should dismiss the appeal regardless of whether the trial court
erred because we cannot grant the sole relief Beasley is seeking, and (2) the trial court did not err
when it excluded noneconomic damages from the damages available under IFCA because such
damages are limited to intentional torts and because the legislative history and purpose of the
statute do not demonstrate the legislature intended to include noneconomic damages.

We hold that (1) our inability to provide the exact relief Beasley requests does not preclude
consideration of Beasley’s appeal, (2) the term “actual damages” is ambiguous and not subject to
a plain language interpretation, (3) following our supreme court’s decision in Segura v. Cabrera,®
the intentional tort test established in White River Estates v. Hiltbruner’ does not apply when
determining the meaning of the term “actual damages,” (4) the legislative history demonstrates
that the legislature intended “actual damages” to include noneconomic damages under IFCA
because this legislation was intended to protect insureds from an insurer’s unreasonable actions,
and (5) the appropriate remedy is to reverse the trial court’s decision excluding noneconomic
damages under the IFCA claim and to remand this matter to the trial court for a new trial on
noneconomic damages related to the IFCA claim.

A. GEICO’s REQUEST TO DIsMISS APPEAL

As a preliminary matter, GEICO contends that we “should dismiss the appeal and not reach

any of the issues in this appeal because the [sole] relief requested is not allowed under Washington

law” Br. of Resp’t/Cross Appellant at 12. As discussed below, GEICO is correct that we cannot

®184 Wn.2d 587, 595-96, 362 P.3d 1278 (2015).

7134 Wn.2d 761, 953 P.2d 796 (1998).
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grant the precise relief Beasley requests. See infra Part C. But we are not required to dismiss the
appeal because the sole relief requested is not available.

Citing RAP 2.5(a) and Hammond v. Hammond, 26 Wn. App. 129, 133, 611 P.2d 1352
(1980), GEICO contends that because Beasley did not request the remedy of a new trial on
damages in the trial court, we cannot substitute that remedy for the remedy requested in Beasley’s
motion for reconsideration. As to RAP 2.5(a), that rule applies to “claim[s] of error,” not the nature
of the remedy requested. The rule is also discretionary, and we have the discretion to consider an
issue even if it was not raised in the trial court. State v. Blazina, 182 Wn.2d 827, 834-35, 344 P.3d
680 (2015). And Hammond is inapposite because it addresses an attempt to modify a preexisting
divorce decree. 26 Wn. App. at 133. Here, in contrast, we are addressing trial court rulings and a
jury verdict, not a prior final decree or agreement. Additionally, Beasley clearly sought a jury
verdict on noneconomic damages and requested that the trial court treble those damages at trial.

GEICO fails to direct us to any authority establishing that we are limited to the remedy
requested by the appellant in a motion for reconsideration. And even if we cannot grant the specific
relief Beasley requests, that does not mean that we cannot provide effective relief if Beasley’s
argument is successful. See RAP 1.2 (the appellate court liberally interprets the rules of appellate
procedure “to promote justice and facilitate the decision of cases on the merits.”); RAP 12.2 (“The
appellate court may reverse, affirm, or modify the decision being reviewed and take any other
action as the merits of the case and the interest of justice may require.”). Accordingly, we reject

GEICO’s request to dismiss the appeal and address the merits of Beasley’s appeal.

10
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B. MEANING OF “ACTUAL DAMAGES”

Beasley argues that the trial court erred when it ruled that noneconomic damages are not
“actual damages” under RCW 48.30.015 and are therefore not “recoverable and subject to trebling
under IFCA.” Br. of Appellant/Cross Respondent at 12 (boldface omitted). He contends that “the
plain language” of RCW 48.30.015 and the “purpose of IFCA” demonstrate that “actual damages”
include noneconomic damages. Id. at 2.

GEICO responds that the trial court did not err when it excluded noneconomic damages
from the damages available under RCW 48.30.015. GEICO argues that noneconomic damages are
not available because White River Estates limits noneconomic damages to intentional torts and

because the legislative history and purpose of the statute do not demonstrate that the legislature

intended to include noneconomic damages.

11
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Whether the term “actual damages” as used in RCW 48.30.015 includes noneconomic

damages is an issue of first impression under Washington law.® We hold that the legislative history

8 Although there has been considerable IFCA litigation, the bulk of that litigation has occurred in
the federal courts under diversity jurisdiction. See Perez-Crisantos v. State Farm Fire & Cas. Co.,
187 Wn.2d 669, 678 n.2, 389 P.3d 476 (2017) (citing Shannon M. Kilpatrick, Sounding the Alarm:
Is Diversity Jurisdiction Interfering with Washington State’s Development of Its Own Body of Law
Related to the Insurance Fair Conduct Act?, 49 Gonz. L. Rev. 553, 554 (2013-14)). GEICO argues
that we should adopt the reasoning in one of those cases, Schreib. But “[f]ederal cases are not
binding on this court, which is ‘free to adopt those theories and rationale which best further the
purposes and mandates of our state statute[s].” ” Kumar v. Gate Gourmet Inc., 180 Wn.2d 481,
491, 325 P.3d 193 (2014) (quoting Grimwood v. Univ. of Puget Sound, Inc., 110 Wn.2d 355, 361-
62, 753 P.2d 517 (1988), abrogated on other grounds by Mikkelsen v. Pub. Util. Dist. No. 1 of
Kittitas County, 189 Wn.2d 516, 404 P.3d 464 (2017)). While we can look to federal cases for
guidance when the federal court is interpreting a parallel federal counter part, the parties do not
argue that there is a federal counterpart to IFCA, so the federal cases are even less relevant in this
case. Notably, although the federal district court certified this issue to our supreme court in 2013,
the issue was never addressed because that case settled. See Raymond Bishop, Morella: What
Might Have Been, 49 Gonz. L. Rev. 583, 584 (2014).

Beasley cites to two Washington cases, Mutual of Enumclaw Insurance Co. v. Myong Suk
Day, 197 Wn. App. 753, 769, 393 P.3d 786 (2017), and the unpublished case Nelson v. Geico
General Insurance Co., No. 72632-3-1, slip op. at 19-20 (Wash. Ct. App. Jan. 11, 2016),
https://www.courts.wa.gov/opinions/pdf/726323.pdf, for his assertion that Washington courts
have interpreted “actual damages” as used in RCW 48.30.015 as including noneconomic damages.
Neither case is helpful here. Although the issue of whether “actual damages” includes
noneconomic damages was raised in Day, Division One of this court declined to address the issue
since it was being raised for the first time on appeal. Day, 197 Wn. App. at 769. And in Nelson,
Division One did not address the issue because the insurer did not dispute that these damages were
“actual damages” under IFCA. Nelson, No. 72632-3-1, slip op. at 19-20.

Additionally, although two cases state that IFCA’s use of the term “actual damages” limits
treble damages to economic damages, neither of those cases analyzes the meaning of “actual
damages” under IFCA. In Pendergrast v. Matichuck, 189 Wn. App. 854, 874, 355 P.3d 1210
(2015), aff’d, 186 Wn.2d 556, 379 P.3d 96 (2016), Division One of this court stated, “Certain other
Washington statutes with similar [trebling] provisions explicitly limit treble damages to actual,
economic damages. The Insurance Fair Conduct Act, chapter 48.30 RCW, provides that the
superior court may increase an award to ‘an amount not to exceed three times the actual damages.’
” Similarly, in Pendergrast, our supreme court stated that IFCA “limit[ed]” damages to actual
damages, and thus, excluded noneconomic damages. 186 Wn.2d at 567. But Division One and our
supreme court merely assumed, without analysis or citation to authority, that “actual damages”
under IFCA are limited to economic damages.

12



No. 54997-2-11

demonstrates that noneconomic damages are “actual damages” under RCW 48.30.015 and reverse
the trial court.

1. RCW 48.30.015

This appeal requires us to interpret RCW 48.30.015. RCW 48.30.015 was enacted by the
legislature as part of IFCA and ratified by referendum measure in 2007. LAws oF 2007, ch. 498,
83; Referendum Measure 67 (approved Nov. 6, 2007). RCW 48.30.015 provides in part:

(1) Any first party claimant to a policy of insurance who is unreasonably
denied a claim for coverage or payment of benefits by an insurer may bring an
action in the superior court of this state to recover the actual damages sustained,
together with the costs of the action, including reasonable attorneys’ fees and
litigation costs, as set forth in subsection (3) of this section.

(2) The superior court may, after finding that an insurer has acted
unreasonably in denying a claim for coverage or payment of benefits or has violated
a rule in subsection (5) of this section, increase the total award of damages to an
amount not to exceed three times the actual damages.

(3) The superior court shall, after a finding of unreasonable denial of a claim
for coverage or payment of benefits, or after a finding of a violation of a rule in
subsection (5) of this section, award reasonable attorneys’ fees and actual and
statutory litigation costs, including expert witness fees, to the first party claimant
of an insurance contract who is the prevailing party in such an action.

(5) A violation of any of the following is a violation for the purposes of
subsections (2) and (3) of this section:
[Listing various insurance regulations]

(6) This section does not limit a court’s existing ability to make any other
determination regarding an action for an unfair or deceptive practice of an insurer
or provide for any other remedy that is available at law.

13
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(8)(a) Twenty days prior to filing an action based on this section, a first
party claimant must provide written notice of the basis for the cause of action to the
insurer and office of the insurance commissioner. Notice may be provided by
regular mail, registered mail, or certified mail with return receipt requested. Proof
of notice by mail may be made in the same manner as prescribed by court rule or
statute for proof of service by mail. The insurer and insurance commissioner are
deemed to have received notice three business days after the notice is mailed.

(b) If the insurer fails to resolve the basis for the action within the twenty-
day period after the written notice by the first party claimant, the first party claimant
may bring the action without any further notice.

(c) The first party claimant may bring an action after the required period of
time in (a) of this subsection has elapsed.

(d) If a written notice of claim is served under (a) of this subsection within

the time prescribed for the filing of an action under this section, the statute of

limitations for the action is tolled during the twenty-day period of time in (a) of this

subsection.
(Emphasis added).

2. LEGAL PRINCIPLES

Whether the term “actual damages” as used in RCW 48.30.015 includes noneconomic
damages is a question of statutory interpretation. We review issues of statutory interpretation de
novo. Perez-Crisantos v. State Farm Fire and Cas. Co., 187 Wn.2d 669, 675, 389 P.3d 476 (2017).

Our goal when interpreting a statute “is to ascertain and carry out the legislature’s intent.”
Keodalah v. Allstate Ins. Co., 194 Wn.2d 339, 344, 449 P.3d 1040 (2019). The primary indicator
of legislative intent is the plain and unambiguous meaning of the words in a statute. State v.

Johnson, 104 Wn.2d 179, 181, 703 P.2d 1052 (1985). When considering the plain meaning of the

words in a statute, this court must examine the meaning of the words in the context of the statute

(13K 29

as a whole and related provisions, related amendments, and ““ ‘the statutory scheme as a whole.

14
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Keodalah, 194 Wn.2d at 344 (internal quotation marks omitted) (quoting State v. Evergreen
Freedom Found., 192 Wn.2d 782, 789, 432 P.3d 805 (2019)).

“If after reading the statute in context, it ‘remains susceptible to more than one reasonable
meaning, the statute is ambiguous and it is appropriate to resort to aids to construction, including
legislative history.” ” Perez-Crisantos, 187 Wn.2d at 676 (quoting Dep 't of Ecology v. Campbell
& Gwinn, LLC, 146 Wn.2d 1, 12, 43 P.3d 4 (2002)). Because IFCA was ratified by referendum
measure, this court must also consider “the intent of the voters who ultimately ratified [FCA” when
examining legislative intent. 1d.

3. BEASLEY’S PLAIN LANGUAGE ARGUMENT

Citing Rasor v. Retail Credit Co., 87 Wn.2d 516, 554 P.2d 1041 (1976), and Martini v.
Boeing Co., 137 Wn.2d 357, 971 P.2d 45 (1999), Beasley argues that the term “actual damages”
has a plain language meaning that unambiguously includes noneconomic damages. Beasley asserts
that even though these cases interpret different statutes, the Washington Law Against
Discrimination® (WLAD) and the federal Fair Credit Reporting Act'® (FCRA), we should hold that
the same definition of “actual damages” applies here.

Although Rasor and Martini appear at first blush to rely on a plain language interpretation
of “actual damages,” our supreme court expressly rejected this interpretation of Rasor and Martini
in Segura. Instead, the court held that the term “actual damages” is ambiguous and that Rasor and

Martini had in in fact concluded that “actual damages” included compensatory, noneconomic

® Chapter 49.60 RCW.

1015 U.S.C. § 1681 et seq.
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damages based on the legislative purposes of their respective statutes.* Segura, 184 Wn.2d at 594-
96. We are bound by the Segura court’s holding that “actual damages” is an ambiguous term.
Accordingly, Beasley’s plain language argument fails.

4. GEICO’s INTENTIONAL TORT ARGUMENT

Relying on White River Estates, GEICO argues that the trial court did not err in refusing to
allow Beasley to seek “emotional distress” damages under RCW 48.30.015 because such damages
are only available for statutory violations when they amount to intentional torts and an action under
IFCA is not an intentional tort. Br. of Resp’t/Cross Appellant at 28. Because White River Estates
did not address the definition of “actual damages” and Segura provides a more specific analytical
framework that applies when the statute in question requires interpretation of “actual damages,”
we reject GEICO’s intentional tort argument.

Before our supreme court decided Segura in October 2015, it addressed the availability of
“emotional distress” damages, a form of noneconomic damages, based on statutory violations of
the Mobile Home Landlord Tenant Act!? (MHLTA) in White River Estates. 134 Wn.2d at 765. In
White River Estates, a landlord appealed a jury award of emotional distress damages for a violation
of RCW 59.20.073(5), a provision of the MHLTA, that provided, in part, “Consent to an
assignment [of a rental agreement] shall not be unreasonably withheld.” RCW 59.20.073(5); White

River Estates, 134 Wn.2d at 765.

11 A four-justice concurrence disagreed, stating that “the majority [had rejected] the definition of
‘actual damages’ established by [our supreme court’s] prior decisions,” specifically Rasor and
Martini. Segura, 184 Wn.2d at 600-602 (McCloud, J. concurring in result only).

12 RCW 59.20.010.
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Our supreme court held that “in the absence of a clear mandate from the Legislature,”
emotional distress damages were not available for a violation of [the MHLTA] because RCW
59.20.073(5) could be violated by negligent, rather than intentional, conduct. White River Estates,
134 Wn.2d at 766-69. In reaching its conclusion, the court noted that the statute was silent
regarding what damages were available if the statutory provision at issue was violated. Id. at 766.
But our supreme court’s decision in Segura brings White River Estates intentional tort approach
into question.

In Segura v. Cabrera, 179 Wn. App. 630, 635, 637, 319 P.3d 98 (2014), aff’d, 184 Wn.2d
at 591-94, a two judge majority of Division Three of the Court of Appeals followed the White
River Estates intentional tort approach to conclude that “actual damages” as used in the Residential
Landlord Tenant Act!® (RLTA) did not include emotional distress damages. But a five-justice
majority of our supreme court abandoned the intentional tort approach. Segura, 184 Wn.2d at 591-
96. Instead, our supreme court resolved the issue as a matter of statutory interpretation by
examining the broader statutory language and legislative intent, with a particular focus on the type
of interest the statute was intended to protect. Id.

Unlike White River Estates, the issue here is what types of damages are included in the
term “actual damages.” Thus, this case is more similar to Segura. And, in light of our supreme
court’s refusal to apply the intentional tort approach under similar circumstances in Segura,
accordingly, we decline to apply the White River Estates intentional tort test and apply the statutory

interpretation test described in Segura instead.

13 Chapter 59.18 RCW.
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5. Segura Test

As mentioned above, in Segura our supreme court considered whether the term “actual
damages” in a provision of the RLTA included emotional distress damages. Id. The court held that
there is no single definition for the term “actual damages” and that the term “actual damages” can
have different meanings depending on context. Id. at 595-96. The court held that this ambiguity
requires that the reviewing court examine legislative intent to determine the meaning of “actual
damages.” Id. at 594. The court emphasized that the legislative intent must be examined in the
specific legislative context with a particular focus on the type of interest the legislation was
intended to protect. I1d.

Washington Practice provides a succinct summary of this approach:

Some statutes provide for “actual damages.”**l The Washington Supreme Court

has interpreted the statutory phrase “actual damages” in different ways, depending

upon the context.™ The term “actual damages” is sometimes interpreted to mean

“compensatory damages,” and is distinguished from damages that are nominal,

exemplary, or punitive.*8! On the other hand, “actual damages” may mean the

measure of pecuniary harm, as distinguished from compensation for other types of

harm such as emotional distress.'™ In interpreting the meaning of “actual
damages” in a statute, the court should focus on legislative intent, in particular the

14 Citing Segura, 184 Wn.2d at 596 (addressing damages under RLTA); Lian v. Stalick, 106 Wn.
App. 811, 25 P.3d 467 (2001) (addressing damages under RLTA); Martini, 137 Wn.2d at 367-68
(addressing damages under the WLAD).

15 Citing Segura, 184 Wn.2d at 596.

16 Citing Martini, 137 Wn.2d at 367-68 (addressing WLAD); Rasor, 87 Wn.2d at 529 (addressing
FCRA).

17 Citing Segura, 184 Wn.2d 587 (emotional distress damages not available for violation of the
RLTA); Wash. State Physicians Ins. Exch. & Ass’'n v. Fisons Corp., 122 \Wn.2d 299, 318, 322, 858
P.2d 1054 (1993) (personal injury damages not available under the Consumer Protection Act
(CPA), chapter 19.86 RCW, and third party emotional distress injuries not available under the
Product Liability Act (PLA), chapter 7.72 RCW).
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type of interest the statute is designed to protect.[®! For example, [WLAD], which

uses the term “actual damages” but also directs that the statute should be liberally

construed to effect its purpose, allows the recovery of emotional distress damages

as part of the “actual damages” authorized by the statute.[°!
16 WASHINGTON PRACTICE: TORT LAW AND PRACTICE § 6:2 (5th ed. 2021) (emphasis added). As
the Washington Practice notes, the focus of our examination should be on legislative intent and,
“in particular the type of interest the statute is designed to protect.” Id.

6. LEGISLATIVE INTENT OF IFCA

Beasley argues that under our supreme court’s decision in Segura, noneconomic damages
are available under RCW 48.30.015 because the statute was intended to protect insureds. GEICO
argues that Beasley “overstates the purpose of IFCA,” and asserts that [IFCA was “not necessary
to provide an insured recourse,” but merely “provided an additional avenue of potential recovery.”
Br. of Resp’t/Cross Appellant at 22. GEICO also asserts that the voters’ pamphlet’s emphasis on
punitive damages and lack of reference to meaning of actual damages supports the conclusion that
the legislative intent was to not include noneconomic damages.

Under Segura, we must examine the legislative intent of IFCA with particular focus on the
type of interest the legislation was intended to protect. 184 Wn.2d at 593-96. Considering IFCA’s

legislative history, taking into account the referendum measure, we hold that “actual damages” as

used in RCW 48.30.015 includes noneconomic damages.

18 Citing Segura, 184 Wn.2d at 596.

19 Citing Ellingson v. Spokane Mortg. Co., 19 Wn. App. 48, 56-58, 573 P.2d 389 (1978) (mental
anguish and emotional distress damages available under WLAD).
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a. CONTEXT OF LEGISLATION: PREVIOUSLY AVAILABLE CLAIMS

Before the enactment and adoption by referendum of IFCA, an insured party could pursue
claims against an insurer for (1) breach of contract, (2) the breach of the duty of good faith, and
(3) violation of the CPA. Each category of claim allows for specific types of damages.

Breach of contract claims allow for the recovery of the benefits due under the contract plus
interest and, under certain circumstances, for the recovery of attorney fees and costs. Woo v.
Fireman’s Fund Ins. Co., 150 Wn. App. 158, 170-71, 208 P.3d 557 (2009). Breach of contract
claims do not generally allow for noneconomic damages or trebling of damages. See Repin v. State,
198 Wn. App. 243, 256, 392 P.3d 1174 (2017).

Tort claims for the breach of the duty of good faith, also known as insurance bad faith
claims,?® allow for recovery of expenses; consequential damages; and “general tort damages,”
including noneconomic damages such as emotional distress caused by the breach of the duty of
good faith. St. Paul Fire & Marine Ins. Co. v. Onvia, Inc., 165 Wn.2d 122, 133, 196 P.3d 664
(2008) (general tort damages); Coventry Assocs. v. Am. States Ins. Co., 136 Wn.2d 269, 284-85,
961 P.2d 933 (1988) (expenses); Hamblin v. Castillo Garcia, 9 Wn. App. 2d 78, 89, 441 P.3d 1283
(2019) (emotional distress); Singh v. Zurich Am. Ins. Co., 5 Wn. App. 2d 739, 759-60, 428 P.3d
1237 (2018) (emotional distress). But insurance bad faith claims do not allow for trebling of
damages.

And CPA claims allow “[a]ny person who is injured in his or her business or property by

a violation” of various statutes to seek injunctive relief or seek to recover “actual damages

20 Tank v. State Farm Fire & Cas. Co., 105 Wn.2d 381, 385, 715 P.2d 1133 (1986) (the duty to
act in good faith and liability for bad faith “generally refer|[ ] to the same obligation” and these
terms are used interchangeably).
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sustained by him or her . . . together with the costs of the suit, including a reasonable attorney’s
fee.” RCW 19.86.090. The CPA also permits the trial court to treble the actual damages up to a
maximum of $25,000. Id. But the CPA damages are limited to injuries to business or property, so
the CPA does not allow plaintiffs to seek recovery for personal injuries, whether economic or
noneconomic. Wash. State Physicians Ins. Exch. & Ass’n v. Fisons Corp., 122 Wn.2d 299, 318,
858 P.2d 1054 (1993).
b. IFCA ENACTMENT

In 2007, the legislature passed the legislation enacting IFCA. LAws oF 2007, ch 498. That
same year, the legislation was ratified by referendum. State of Washington Voters’ Pamphlet,
General Election 13-15 (Nov. 6, 2007),
https://www.sos.wa.gov/_assets/elections/voters'%20pamphlet%202007.pdf. (Voters’ Pamphlet).
IFCA permitted plaintiffs to seek relief, including treble damages and attorney fees, for
unreasonable denial of a claim for coverage or payment of benefits under an insurance policy and
for violation of certain regulations adopted by the Washington State Insurance Commissioner.?:
RCW 48.30.010(7) (prohibiting unreasonable denial of claim for coverage or payment of benefits);
RCW 48.30.015(1)-(6)). And the legislative history shows that IFCA was intended to be an
independent, but not exclusive, remedy. See S.B. 5726 84 (4), 60th Leg., Reg. Sess. (Wash. 2007);

RCW 19.86.090; ENGROSSED SECOND SUBSTITUTE S.B. 5726 H. IFCP Comm. Amd. 882, 3, 5,

21 Our supreme court has clarified that IFCA does not allow for claims based on violations of
certain regulations and that these regulatory violations are only relevant to RCW 48.30.015(2) and
(3), which pertain to the trebling provision and the award of reasonable attorney fees and costs.
Perez-Crisantos, 187 Wn.2d at 683-84.
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60th Leg., Reg. Sess., (Wash. 2007); ENGROSSED SECOND SUBSTITUTE S.B. 5726 H. Amd. to IFCP
Comm. Amd. 541, §6.

The Governor signed the bill as passed in the House without comment. The bill was then
submitted for approval by the voter as a referendum measure. VVoters’ Pamphlet at 13.

€. REFERENDUM MEASURE

The voters’ pamphlet for the referendum measure summarized the existing law and the
provisions of the new law and contained statements for and against IFCA. VVoters’ Pamphlet at 13-
15. The official ballot title stated:

The legislature passed Engrossed Substitute Senate Bill 5726 (ESSB 5726)

concerning insurance fair conduct related to claims for coverage or benefits and the

voters have filed a sufficient referendum petition on this bill.

This bill would make it unlawful for insurers to unreasonably deny certain coverage

claims, and permit treble damages plus attorney fees for that and other violations.

Some health insurance carriers would be exempt.

Id. at 13.

The explanatory statement provided the voters with information about the then-existing
state of the law and the effect of the proposed legislation. It stated a claim based on an unfair denial
of an insurance claim could be pursued on several legal grounds but that IFCA would create a new,
independent legal basis for such a claim and broaden the scope of recovery, in particular by
allowing for punitive damages and the tripling of damages. Id. at 14.

The statement in favor of the referendum was that this legislation would deter the

unreasonable delay of payment or unreasonable denial of legitimate insurance claims, stating, in

part, that the legislation “would help make the Insurance Industry honor its commitments by
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making it against the law to unreasonably delay or deny legitimate claims.”?? Id. at 15. The
statement in favor did not mention the specific types of damages that an insured could seek. Id.
Instead, the statement focused on the need for legislation that would allow insureds to seek redress
for unreasonable denials of claims and discourage the insurance industry from engaging in
unreasonable delay or denial of “legitimate claims.” Id.

The statement against the referendum did not discuss the nature of the damages. Instead, it
emphasized IFCA’s potential effect on insurance premiums and the number of lawsuits and
asserted that this legislation was being promoted by trial lawyers to create “new opportunities to
file frivolous lawsuits and collect fat lawyers’ fees” at the consumers’ expense. Id. (emphasis
omitted). The referendum passed. See also November 06, 2007 General Election Results:
Referendum Measure 67 Concerns Insurance Fair Conduct Related to Claims for Coverage or
Benefits, WASH. SECRETARY OF ST., https://results.vote.wa.gov/results/20071106/referendum-
measure-67-concerns-insurance-fair-conduct-related-to-claims-for-coverage-or-benefits.htmi
(last updated Nov. 29, 2007).

d. LEGISLATIVE INTENT

To determine the meaning of “actual damages,” we must look to legislative intent, with a
particular focus on the type of interest the legislation was intended to protect. Segura, 184 Wn.2d
at 594-96. Although nothing in IFCA’s legislative history directly addresses the meaning of “actual
damages,” the legislative history demonstrates that the legislation was intended to protect the

insureds by creating a new remedy for insureds harmed by the unreasonable delay in payment of

22 The Chair of the House Insurance, Financial Services, and Consumer Protection Committee was
one of the individuals who prepared the statement in favor of the referendum. Voters’ Pamphlet at
15.
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valid insurance claims and by encouraging insurers to honor their commitments by making it
illegal to unreasonably delay or deny legitimate claims. Voters’ Pamphlet at 15. Notably, our
supreme court has recognized that “the specific purpose of IFCA was to provide insureds with
another legal resource against their insurer for wrongful denials.” Perez-Crisantos, 187 Wn.2d at
679.

The legislative history also suggests that the legislation was in part intended to serve a
punitive purpose because it allows trial courts to treble damages. But a punitive purpose is not
inconsistent with a legislative purpose of protecting insureds because the punitive aspects of the
legislation also serve as a deterrent purpose that may provide insureds with additional protection.

Additionally, although the trebling provision may suggest that IFCA was at least partially
punitive, the fact that the trebling was not mandatory but, rather, at the trial court’s discretion,
tempers this focus and suggests that punishment was not the primary purpose of the legislation.
And the inclusion of a notice and cure period that offered the insurer an opportunity to correct any
unreasonable behavior before being hauled into court also suggests that the intent of the legislation
was to protect the insured rather than punish the insurer. RCW 48.30.015(8). Overall, these factors
weigh in favor of finding that the intent was to protect insureds by providing a new, independent

remedy for unreasonable behavior without limiting the type of damages available.

23 One could argue that we also consider that when IFCA was enacted our supreme court had not
yet decided Segura and the legislature could be deemed to have been aware that Rasor and Martini
appeared to define “actual damages” as including noneconomic damages. But in Segura, our
supreme court held that Rasor and Martini did not establish a common definition of “actual
damages,” and that these cases were instead decided based on the nature of the interest the
legislation at issue was designed to protect. 184 Wn.2d at 594-95. We are bound by our supreme
court’s characterization of the analysis in Rasor and Martini, so we cannot assume that the
legislature construed Rasor and Martini otherwise.

24



No. 54997-2-11

Furthermore, IFCA can be easily distinguished from the legislation addressed in Segura,
where our supreme court determined that the legislature did not intend to include noneconomic
damages as part of the “actual damages” allowed under the RLTA. 184 Wn.2d at 596. The court’s
decision in Segura was based on (1) the existence of specific statutory language focusing on the
return of tenants’ funds, and (2) a legislative history of the RLTA that demonstrated that the act
was intended to ensure the return of tenants’ money rather than to provide for personal redress or
to protect tenants against harm. Id. at 593-96. Here, in contrast, nothing in IFCA specifies the type
of damages envisioned by the legislature or suggests any limitation on damages. And the
legislative history discloses that IFCA was intended to provide additional protections and avenues
for relief for insureds. Unlike the restrictive statutory language and legislative history in Segura,
the broad language and legislative purpose here suggests that the legislature intended “actual
damages” under IFCA to be interpreted broadly and to include noneconomic damages.

This case can also be distinguished from Fisons Corp., which interpreted the CPA as not
permitting recovery of personal noneconomic damages. 122 Wn.2d at 317-18. Unlike here, the
legislation at issue in Fisons expressly permitted damages only when those damages related to the
harm of business or property. 1d. Here, there are no similar limitations in the relevant legislation.

The legislative history here discloses a purpose more similar to those in Rasor and Martini,
which interpreted “actual damages” as including noneconomic damages. In Segura, our supreme
court stated that the statutes at issue in Rasor and Martini, FRCA and WLAD, were both intended
to “guard against harm to the person,” so “[t]he inclusion of emotional distress damages in in those

cases is not surprising, as such provision comports with the purpose and protections afforded by

25



No. 54997-2-11

the statutes in question.” 184 Wn.2d at 594. Similarly, here, allowing noneconomic damages
comports with the purpose of protecting insureds against unfair conduct by insurers.

Accordingly, we hold that because the term “actual damages” as used in IFCA is
ambiguous and, as in Rasor and Martini, the legislative history of IFCA demonstrates that the act
was intended to protect insureds and provide additional remedies, “actual damages” includes
noneconomic damages and the trial court erred by refusing to so instruct the jury.
C. REMEDY

Beasley argues that because the noneconomic damages for the insurance bad faith claim
and the IFCA claim are identical, we should remand only to allow the trial court to determine
whether to triple the noneconomic damages awarded in the insurance bad faith claim.?* Beasley
also argues that because the damages for the insurance bad faith and IFCA claims are identical,
“GEICO should be collaterally estopped from relitigating the amount of Beasley’s [noneconomic]
damages.” Br. of Appellant/Cross Respondent at 27.

But Beasley cites no authority establishing that noneconomic damages for the insurance
bad faith claims and the IFCA claims are identical, and his argument ignores the elements of each
type of claim and causation. Although both types of claims rest on an insurer’s unreasonable

behavior, they are not identical.

24 GEICO also argues that by asking us to hold that the IFCA damages are the same as the insurance
bad faith damages, Beasley ““is essentially seeking double recovery.” Br. of Resp’t/Cross Appellant
at 14. Beasley contends that he is not seeking double recovery because he is asking only that we
remand to allow the trial court to consider whether to treble the insurance bad faith damages.
Beasley is correct that he does not seek an award of the same damages awarded under the insurance
bad faith claim; he merely seeks remand for the trial court to determine whether those damages
can be trebled under IFCA.
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Insurance bad faith claims require, among other elements, that the insurer have acted in its
own interest over the insured’s interest and that the damages be proximately caused by the insurer’s
bad-faith actions. Mut. of Enumclaw Ins. Co. v. Dan Paulson Constr., Inc., 161 Wn.2d 903, 916,
169 P.3d 1 (2007) (damages in an action for insurance bad faith must be proximately caused by
breach of duty of good faith); Coventry Assocs. v. Am. States Ins. Co., 136 Wn.2d 269, 280, 961
P.2d 933 (1998) (insurance bad faith exists when an insurer acts in its own interest above that of
the insured). Insurance bad faith claims do not require that the insurer’s acts result in unreasonable
denial of a claim. See Coventry, 136 Wn.2d at 279 (first-party insured has a cause of action for bad
faith investigation even where there is ultimately no coverage); see also St. Paul Fire & Marine
Ins. Co. v. Onvia, Inc., 165 Wn.2d 122, 131-32, 196 P.3d 664 (2008) (holding that an action for
bad faith is not dependent on the duty to indemnify).

In contrast, [IFCA claims require that the insurer’s unreasonable act or acts result in the
unreasonable denial of the insured’s claim, and any IFCA damages must be caused by that denial.
W. Beach Condo. v. Commonwealth Ins. Co. of Am., 11 Wn. App. 2d 791, 805, 455 P.3d 1193,
review denied, 195 Wn.2d 1026 (2020). IFCA does not require that the insurer have been acting
in its own interest over the insured’s interest.

In addition, the trial court in this case gave an unchallenged jury instruction that a finding
of bad faith can be based on a violation of the insurance regulations contained in WAC 284-30-
330. In contrast, the supreme court held in Perez-Crisantos that IFCA does not provide a cause of
action for regulatory violations. 187 Wn.2d at 684.

Although some insurance bad faith and IFCA claims could overlap, it is possible that some

of an insurer’s self-serving actions or violations of insurance regulations may not ultimately result

27



No. 54997-2-11

in the unreasonable denial of a claim and, thus, would establish only an insurance bad faith claim.
Because the claims may differ, the damages could also differ. And because the damages under
each category of claim are not necessarily the same, we cannot presume that the bad faith damages
the jury awarded also were caused by the IFCA violations. Accordingly, we hold that merely
tripling the bad faith noneconomic damages is not an appropriate remedy.?®

Beasley argues that because the bad faith and IFCA damages are identical, GEICO should
be estopped from relitigating the amount of noneconomic damages. Because Beasley premises this
argument on his assertion that the noneconomic damages for each claim are identical and we hold
that the damages are not identical, Beasley’s estoppel argument fails.

GEICO argues that “[t]he only appropriate remedy would be to remand for a new trial.”
Br. of Resp’t/Cross Appellant at 13. A new trial on the claims themselves is not appropriate
because Beasley does not challenge the verdicts on the substantive claims, and, as discussed below,
GEICO’s cross-appeal arguments fail. But a new trial on noneconomic damages under IFCA is
appropriate because the trial court prevented Beasley from arguing that noneconomic damages
were available under the IFCA claim, and the jury was not instructed to determine the

noneconomic damages under the IFCA claim.?®

25 GEICO asserts that the relief requested by Beasley would be an improper reformation of the
jury verdict and that Beasley’s reliance on Eagle Point Condo. Owners Ass’n v. Coy, 102 Wn.
App. 697, 9 P.3d 898 (2000) does not support the remedy Beasley requests. Because we reject
Beasley’s requested relief on other grounds, we do not address whether it would be an improper
reformation of the jury verdict.

26 Washington courts have repeatedly held that duplicative damage awards are void against public
policy. See, e.g., Conrad ex rel. Conrad v. Alderwood Manor, 119 Wn. App. 275, 290, 78 P.3d
177 (2003) (“a double damage award is contrary to Washington law”); Eagle Point Condo. Owners
Ass’n, 102 Wn. App. at 702 (“It is a basic principle of damages, both tort and contract, that there
shall be no double recovery for the same injury.”).
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The proper remedy is based on an understanding that although not all bad faith conduct
constitutes an IFCA violation, we can presume under the facts of this case that GEICO’s IFCA
violations also constituted bad faith. The trial court instructed the jury that an IFCA violation
required an unreasonable denial of benefits and instructed that “[t]he Court has determined that
[GEICO] unreasonably denied the payment of benefits by failing to pay the undisputed $10,000
offer of UIM benefits made on October 23, 2015.” CP at 164. An unreasonable denial of benefits
under the facts of this case necessarily constituted bad faith. E.g., Robbins v. Mason County Title
Ins. Co., 195 Wn.2d 618, 633, 462 P.3d 430 (2020) (bad faith exists if a breach of contract is
‘unreasonable, frivolous, or unfounded’ ) (internal quotation marks omitted) (quoting Am Best
Food, Inc. v. Alea London, Ltd., 168 Wn.2d 398, 412, 229 P.3d 693 (2010)). Further, GEICO’s
denial of payment of benefits here arguably constituted a violation of WAC 284-30-330(7)-
compelling a first party claimant to litigate by offering substantially less than the amount
ultimately recovered. Such a violation would constitute bad faith under the court’s instructions.

Because a violation of IFCA also would constitute bad faith under the facts of this case,
any IFCA noneconomic damages necessarily would have been included in the $400,000 the jury
awarded in bad faith damages. But as noted above, the IFCA noneconomic damages may be less
than the bad faith damages because the bad faith cause of action is much broader. Therefore, we
much remand for a new trial on the issue of IFCA noneconomic damages only.

Once a jury determines the amount of IFCA noneconomic damages, Beasley is not
automatically entitled to treble damages. RCW 48.30.015(2) states that the superior court “may . .
. increase the total award of damages to an amount not to exceed three times the actual damages.”

(Emphasis added.) Therefore, after the jury determines the amount of IFCA noneconomic
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damages, the trial court in its discretion will decide whether to increase the amount of actual
damages.

However, if the trial court increases actual damages, Beasley is not entitled to double
recovery. Therefore, Beasley is not entitled to recover the amount the jury awards in IFCA
noneconomic damages. That amount is included in the $400,000 in bad faith damages that Beasley
already will recover. Instead, Beasley will be entitled to recover only the increased amount the
trial court awards.?’

In addition, Beasley cannot relitigate the $400,000 in bad faith damages the jury awarded
in the first trial, which necessarily included IFCA damages. Therefore, Beasley cannot recover any
amount above $400,000 in IFCA noneconomic damages and the trial court must disregard any
amount the jury awards in IFCA noneconomic damages that exceeds $400,000 in determining the
amount (if any) of increased damages.?®

A majority of the panel having determined that only the foregoing portion of this opinion
will be printed in the Washington Appellate Reports and that the remainder shall be filed for public
record in accordance with RCW 2.06.040, it is so ordered.

Unpublished text follows.

2T For example, if the jury awards $100,000 in IFCA noneconomic damages and the trial court
increases that amount to $300,000, Beasley will be entitled to recover only $200,000.

28 For example, if the jury awards $500,000 in IFCA noneconomic damages, Beasley could not
recover the additional $100,000 and the most the trial court could award in increased damages
would be $800,000 (three times the $400,000 cap less the $400,000 Beasley already recovered in
bad faith damages).
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GEICO’s CROSS APPEAL

We next turn to GEICO’s cross appeal. In its cross appeal, GEICO argues that (1) Beasley’s
IFCA claim cannot stand because the claim was premised on a violation of a regulation and such
claims are not permitted under Perez-Cristanos, (2) “the [trial] court erred in granting [Beasley’s]
motion for directed verdict/judgment as a matter of law that GEICO violated IFCA by failing to
pay the $10,000 offer,” and in instructing the jury that the court had determined that GEICO had
unreasonably denied payment of benefit by not paying the $10,000 offer, and (3) the trial court
erred when it granted Beasley’s post-trial motion to treble the IFCA damages. Br. of Resp’t/Cross
Appellant at 35. These arguments fail.
A. BEASLEY’S RIGHT TO BRING AN IFCA CLAIM

GEICO argues that Beasley’s IFCA claim cannot stand because the claim was premised on
a violation of a regulation and such claims are not permitted under Perez-Cristanos. Beasley does
not address this argument. GEICO is correct that an IFCA claim cannot be based on a violation of
an insurance regulation. Perez-Crisantos, 187 Wn.2d at 672. But that is not what happed here.

In Perez-Crisantos, our supreme court addressed whether the appellant could bring an
IFCA claim based on the premise that the insurer “compelled him to litigate his UIM claim” by
offering him nothing prior to his filing suit and that this was a violation of WAC 284-30-330(7),
which prohibited insurers from forcing insured’s to “litigate to recover” benefits that they were
entitled to by making lowball offers. 187 Wn.2d at 678, 675. Our supreme court held that IFCA
did not create “a new and independent private cause of action for violation of [certain insurance]

regulations in the absence of any unreasonable denial of coverage or benefits.” 1d. at 672.
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But, unlike here, Perez-Cristanos addressed a suit premised on an insurer’s alleged
violation of a WAC that prohibited lowball offers. Id. at 675. Here, in contrast, the claim was based
on GEICO’s failure to pay an undisputed amount, not a violation of the WACs, so GEICO’s
reliance on Perez-Cristanos is inapposite, and GEICO does not demonstrate that there was no legal
basis for the IFCA claim.

B. CR 50 MoTION

GEICO further argues that the trial court erred in granting Beasley’s CR 50 motion and
instructing the jury that GEICO’s failure to pay the $10,000 offer was an unreasonable denial of
payment of benefits. GEICO asserts that because it presented evidence that the insurance “policy
required the parties to agree on the amount,” the $10,000 offer was only “a compromise offer that
was not accepted and therefore was not due” and, thus, failure to pay this amount could not be a
denial of payment.?® Br. of Resp’t/Cross Appellant at 37, 38. This argument fails under the specific
facts of this case.

CR 50(a)(1) provides that a trial court may grant a motion for judgment as a matter of law
on an issue when “a party has been fully heard with respect to an issue and there is no legally sufficient
evidentiary basis for a reasonable jury to find or have found for that party with respect to that issue.”

We review de novo a trial court’s decision on a motion for judgment as a

matter of law on a particular issue under CR 50. Like the trial court, we must

determine whether there is any legally sufficient evidentiary basis for a reasonable

jury to have found for a party with respect to the issue. CR 50. We view all

conflicting evidence in the light most favorable to the nonmoving party, here
[GEICOQ].

29 To the extent GEICO is also citing Perez-Crisantos to support this argument, that case has no
relationship to whether a failure to pay an unaccepted offer is a refusal to pay for purposes of
IFCA.
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HBH v. State, 197 Wn. App. 77, 85, 387 P.3d 1093 (2017) (case citations omitted), aff’d, 192
Wn.2d 154, 429 P.3d 484 (2018).

Although an insurer is not always obligated to pay an offer that is not accepted by the
insured, the evidence here clearly shows that GEICO did not dispute that Beasley was entitled to
receive the $10,000 before any final settlement. Bork testified that there was no disagreement
regarding whether the damages were at least $10,000, and that the $10,000 offer represented a
“fair and reasonable . . . settlement offer” and “undisputed UIM benefits.” 4 RP at 621. And the
evidence here similarly shows that Beasley accepted the $10,000 amount as an undisputed portion
of the damages because he demanded payment of that portion of the damages.

GEICO’s argument that the insurance policy required the parties to agree on the total
amount of damages before any portion of it was due is not supported. The insurance policy
provision that GEICO cites to provides, “If you and we do not agree . . . to the proper amount of
such damages, the dispute may be resolved: (a) In a binding, voluntary arbitration proceeding as
described in paragraph 2 below, or (b) [b]y civil lawsuit brought by you in a court of competent
jurisdiction.” CP at 29 (boldface omitted). Although this provision provides a mechanism for
resolving a dispute over the “proper amount” of damages, it does not say when any undisputed
portion of the damages may or may not became due.

Importantly, in this case Bork did not dispute that undisputed UIM benefits were “owed.”
4 RP at 621. And Murphy agreed that “an insurer should pay the undisputed UIM benefits as soon
as possible” and that, although it was not normal practice, there were instances “when undisputed
portions of claims are paid prior to the final evaluation and/or settlement.” Id. at 545, 609. Geico

presented no contrary evidence. The evidence presented at trial, even in the light most favorable
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to GEICO, supports the trial court’s conclusion. Accordingly, we affirm the trial court’s CR 50
order.
C. TREBLING

Finally, GEICO contends that the trial court erred in granting Beasley’s motion for treble
damages under RCW 48.30.015(2). GEICO argues that the decision to award treble damages was
based on untenable grounds because the trial court’s order refers to testimony that is not in the
record. Specifically, GEICO asserts that Murphy “did not testify that he never considers
noneconomic damages beyond pain and suffering.” Br. of Resp’t/Cross Appellant at 40. GEICO
asserts that Murphy instead testified that he “considers how the injury affected the insured and
those factors which can be monetarily calculated.” Id. (citing 4 RP 472-73).

RCW 48.30.015(2) provides that the trial court “may” “increase the total award of damages
[under the IFCA claim] to an amount not to exceed three times the actual damages,” if the court
finds “that an insurer has acted unreasonably in denying a claim for coverage or payment of
benefits or has violated a rule in [RCW 48.30.015(5)]. We review challenged findings of fact for
substantial evidence. Sunnyside Valley Irrigation Dist. v. Dickie, 149 Wn.2d 873, 879, 73 P.3d 369
(2003). Substantial evidence is “defined as a quantum of evidence sufficient to persuade a rational
fair-minded person the premise is true.” Id.

In its ruling on the treble damages, the trial court stated that it was basing its ruling on the
following: “At one point in the trial this court was shocked by the testimony of Mr. Murphy, an
adjuster handling the claim, that he did not in this case or ever in any case consider any

[noneconomic] damages other than pain and suffering and has never been trained to consider any
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other [noneconomic] damages.” CP at 269-70. Murphy’s testimony provides substantial evidence
to support this finding.

As noted above, Murphy testified that pain and suffering were two types of noneconomic
damages and that he was trained on how to evaluate pain and suffering claims. Although Murphy
initially testified that GEICO trained him on “special” damages, which included anything “outside
of the . . . things that can be monetarily defined,” he clarified that he was not “to [his] knowledge”
trained “on any other elements of noneconomic damages” beyond pain and suffering. 4 RP at 473.
And he agreed that during his tenure as a bodily injury adjuster supervisor, he had “never valuated
and paid for any noneconomic damages other than pain and suffering.” Id. at 474. This testimony
supports the trial court’s finding.

Although Murphy also acknowledged that “loss of enjoyment of life, embarrassment,
inconvenience, noneconomic damages, other than pain and suffering,” could “sometimes be part
of the claim that’s being made” and that he was aware of cases in which such damages were
awarded, that testimony does not change Murphy’s testimony that he was not trained on other
types of noneconomic damages and that he had “never valuated and paid for any economic
damages other than pain and suffering.” Id. at 474, 475-76. Because Murphy’s testimony provides
substantial evidence in support of the trial court’s finding, GEICO fails to show that the trial court
erred in granting Beasley’s request for treble damages.

ATTORNEY FEES

Beasley requests reasonable attorney fees and costs on appeal under RAP 18.1(b) and RCW

48.30.015(3). Beasley also requests reasonable attorney fees and costs under IFCA for responding

to GEICO’s cross appeal. GEICO argues that Beasley should not be awarded attorney fees under

35



No. 54997-2-11

IFCA because Beasley has not prevailed on his IFCA claim. GEICO does not argue that it is
entitled to attorney fees.

Because we grant relief under Beasley’s appeal and reject GEICO’s cross appeal
arguments, we grant Beasley’s request for reasonable attorney fees and costs.

CONCLUSION AND REMAND INSTRUCTIONS

We hold that noneconomic damages are available under IFCA and reverse the trial court’s
rulings related to this issue and remand for a new hearing on noneconomic damages and reject
GEICO’s cross appeal arguments. Following a jury verdict on noneconomic IFCA damages, the

trial court must engage in further proceedings consistent with the direction in this opinion.

CRUSER, A.C.J.
We concur:

MAXA, J.

LEE, J.
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Respondent/Cross Appellant GEICO General Insurance Company moves for

reconsideration in this matter. The Court has considered the motion and response and determined

that the motion should be granted in part, the opinion filed April 19, 2022 should be withdrawn,

and a revised opinion filed.

Now, therefore, it is hereby

ORDERED that Respondent’s motion for reconsideration is granted in part. It is further

ORDERED that the opinion of this Court filed April 19, 2022 is withdrawn and a revised

opinion shall be filed.
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CRUSER, A.C.J.
We concur:
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REFERENDUM MEASURE 67

Passed by the Legislature and Ordered Referred by Petition

Official Ballot Title:

The legislature passed Engrossed Substitute Senate Bill 5726 (ESSB 5726) concerning insurance
fair conduct related to claims for coverage or benefits and voters have filed a sufficient referendum
petition on this bill.

This bill would make it unlawful for insurers to unreasonably deny certain coverage claims, and
permit treble damages plus attorney fees for that and other violations. Some health insurance
carriers would be exempt.

Should this bill be:
Approved [ ] Rejected [ |

. Note: The Official Ballot Title was written by the court. The Explanatory State-
Votes cast by the 2007 Legislature on final passage: ment was written by the Attorney General as required by law and revised by
Senate: Yeas, 31; Nays, 18; Absent, 0; Excused, 0. the court. The Fiscal Impact Statement was written by the Office of Financial
House: Yeas, 59; Nays, 38; Absent, 0; Excused, 1. Management. For more in-depth fiscal analysis, visit www.ofm.wa.gov/initiatives .
The complete text of Referendum Measure 67 begins on page 29.

Fiscal Impact Statement

Fiscal Impact Statement for Referendum 67

Referendum 67 is a referendum on ESSB 5726, a bill that would prohibit insurers from unreasonably denying certain insur-
ance claims, permitting recovery up to triple damages plus attorney fees and litigation costs. This may increase frequency and
amounts of insurance claims recovered by state and local government, the number of insurance-related suits filed in state courts,
and increase state and local government insurance-premiums. Research offers no clear guidance for estimating the magnitude
of these potential increases. Notice of insurance-related suits must be provided to the Office of the Insurance Commissioner
prior to court filing, costing an estimated $50,000 per year.

Assumptions for Fiscal Analysis of R-67

¢ There would likely be an increase in the number of cases filed in Superior Court related to the denial of insurance claims,
but there is no data available to provide an accurate estimate of that fiscal impact. It is assumed that the impact to the
operations of Washington courts would be greater than $50,000 per year.

¢ Premiums for state and local governments that purchase auto, property, liability or other insurance may increase due to a
potential increase in insurance companies’ litigation costs and the amounts awarded to claimants.

* When the state or local government is a claimant, the referendum could increase the likelihood of recovering on the claim,
and the amount recovered.

* Various studies have been conducted to determine how changes in law affecting insurance can affect costs for courts, in-
surance premiums, and claimant recovery. However, individual study results vary widely. Due to the conflicting research,
there is no clear guidance for estimating the magnitude of the fiscal impact of potential increases in court costs, insurance
premiums, or recovered claims.

e It is estimated that 300 notices per year of insurance-related lawsuits would be filed with the Office of the Insurance Com-
missioner, resulting in a minimum cost of less than $50,000 per year increased cost to the agency.

The Office of the Secretary of State is not authorized to edit statements, nor is it responsible for their contents. 13



REFERENDUM MEASURE 67
Explanatory Statement

The law as it presently exists:

The state insurance code prohibits any person engaged in the insurance business from engaging in unfair methods of competition
or in unfair or deceptive acts or practices in the conduct of their business. Some of these practices are set forth in state statute. The
insurance commissioner has the authority to adopt rules defining unfair practices beyond those specified in statute. The commissioner
has the authority to order any violators to cease and desist from their unfair practices, and to take action under the insurance code
against violators for violation of statutes and regulations. Depending on the facts, the insurance commissioner could impose fines,
seek injunctive relief, or take action to revoke an insurer’s authority to conduct insurance business in this state.

Under existing law, an unfair denial of a claim against an insurance policy could give the claimant a legal action against the
insurance company under one or more of several legal theories. These could include violation of the insurance code, violation of
the consumer protection laws, personal injuries or property losses caused by the insurer’s acts, or breach of contract. Depending on
the facts and the legal basis for recovery, a claimant could recover money damages for the losses shown to have been caused by the
defendant’s behavior. Additional remedies might be available, depending on the legal basis for the claim.

Plaintiffs in Washington are not generally entitled to recover their attorney fees or litigation costs (except for small amounts set
by state law) unless there is a specific statute, a contract provision, or recognized ground in case law providing for such recovery.
Disputes over insurance coverage have been recognized in case law as permitting awards of attorney fees and costs. Likewise,
plaintiffs in Washington are not generally entitled to collect punitive damages or damages in excess of their actual loss (such as
double or triple the amount of actual loss), unless a statute or contract specifically provides for such payment.

The effect of the proposed measure, if approved:

This measure is a referral to the people of a bill (ESSB 5726) passed by the 2007 session of the legislature. The term “this bill”
refers here to the bill as passed by the legislature. A vote to “approve” this bill is a vote to approve ESSB 5726 as passed by the
legislature. A vote to “reject” this bill is a vote to reject ESSB 5726 as passed by the legislature.

ESSB 5726 would amend the laws concerning unfair or deceptive insurance practices by providing that an insurer engaged in
the business of insurance may not unreasonably deny a claim for coverage or payment of benefits to any “first party claimant.” The
term “first party claimant” is defined in the bill to mean an individual, corporation, association, partnership, or other legal entity
asserting a right to payment as a covered person under an insurance policy or insurance contract arising out of the occurrence of the
contingency or loss covered by such a policy or contract.

ESSB 5726 would authorize any first party claimant to bring a lawsuit in superior court against an insurer for unreasonably
denying a claim for coverage or payment of benefits, or violation of specified insurance commissioner unfair claims handling
practices regulations, to recover damages and reasonable attorney fees, and litigation costs. A successful plaintiff could recover the
actual damages sustained, together with reasonable attorney fees and litigation costs as determined by the court. The court could
also increase the total award of damages to an amount not exceeding three times the actual damages, if the court finds that an insurer
has acted unreasonably in denying a claim or has violated certain rules adopted by the insurance commissioner. The new law would
not limit a court’s existing ability to provide other remedies available at law. The claimant would be required to give written notice
to the insurer and to the insurance commissioner’s office at least twenty days before filing the lawsuit.

ESSB 5726 would not apply to a health plan offered by a health carrier as defined in the insurance code. The term “health carrier”
includes a disability insurer, a health care service contractor, or a health maintenance organization as those terms are defined in the
insurance code. The term “health plan” means any policy, contract, or agreement offered by a health carrier to provide or pay for
health care services, with certain exceptions set forth in the insurance code. These exceptions include, among other things, certain
supplemental coverage, disability income, workers’ compensation coverage, “accident only” coverage, “dental only” and “vision
only” coverage, and plans which have a short-term limited purpose or duration. Because these types of coverage fall outside the
definition of “health plan,” ESSB 5726’s provision would apply to these exceptions to “health plans.”

14 The Office of the Secretary of State is not authorized to edit statements, nor is it responsible for their contents.



Statement For Referendum Measure 67

APPROVE 67 - MAKE THE INSURANCE INDUSTRY
TREAT ALL CONSUMERS FAIRLY.

Referendum 67 simply requires the Insurance Industry to
be fair and pay legitimate claims in a reasonable and timely
manner. Without R-67, there is no penalty when insurers delay
or deny valid claims. R-67 would help make the Insurance
Industry honor its commitments by making it against the law to
unreasonably delay or deny legitimate claims.

APPROVE 67 - RIGHT NOW, THERE IS NO PENALTY
FOR DELAYING OR DENYING YOUR VALID CLAIM.

R-67 encourages the Insurance Industry to treat legitimate
insurance claims fairly. R-67 allows the court to assess penalties
if an insurance company illegally delays or denies payment of
a legitimate claim.

APPROVE 67 - YOU PAY FOR INSURANCE.
THEY SHOULD KEEP THEIR PROMISES.

When you pay your premiums on time, the Insurance Industry
is supposed to pay your legitimate claims. Unfortunately, the
Insurance Industry sometimes puts profits ahead of people and
intentionally delays or denies valid claims. R-67 makes the
Insurance Industry keep its promises and pay legitimate claims
on time. That is why the Insurance Industry is spending millions
of dollars to defeat it.

APPROVE 67 — JOIN BIPARTISAN OFFICIALS AND
CONSUMER GROUPS SUPPORTING FAIR
TREATMENT BY THE INSURANCE INDUSTRY.

Insurance Commissioner Mike Kriedler, former Insurance
Commissioners, seniors, workers, and consumer groups urge you
to approve R-67. Supporters include the Puget Sound Alliance
of Senior Citizens, former Republican Party State Chair Dale
Foreman, the Labor Council, and the Fraternal Order of Police.

APPROVE 67 - R-67 SIMPLY MAKES SURE
CLAIMS ARE HANDLED FAIRLY.

If the Insurance Industry honors its commitments, R-67
does not impose any new requirements — other than making
sure all claims are handled fairly. R-67 would have an impact
only on those bad apples that unreasonably delay or deny valid
insurance claims.

For more information, visit www.approve67.org .

Rebuttal of Statement Against

Washington is one of only 5 states with no penalty when the
Insurance Industry intentionally denies a valid claim. That is
why the Insurance Industry is spending millions to defeat R67.
Referendum 67 is only on the ballot because the Insurance
Industry used its special-interest influence to block it from
becoming law. Now you can vote to approve R67 to make fair
treatment by the Insurance Industry the law. Approve R67 for
Insurance Fairness.

Voters’ Pamphlet Argument Prepared by:

STEVE KIRBY, Chair, House Insurance, Financial Services,
Consumer Protection Committee; TOM CAMPBELL, Chair, House
Environmental Health Committee; DIANE SOSNE, RN, President
SEIU 1199; SKIP DREPS, Government Relations Director Northwest
Paralyzed Veterans; KELLY FOX, President, Washington State
Council of Firefighters; STEVE DZIELAK, Director, Alliance for
Retired Americans.

Statement Against Referendum Measure 67

REJECT FRIVOLOUS LAWSUITS.
REJECT HIGHER INSURANCE RATES.
REJECT R-67.

As if there weren’t enough frivolous lawsuits jacking up
insurance rates, Washington’s trial lawyers have invented yet
another way to file more lawsuits to fatten their pocketbooks.
They wrote and pushed a law through the Legislature that
permits trial lawyers to threaten insurance companies with
triple damages to force unreasonable settlements that will
increase insurance rates for all consumers. The trial lawyers
also included a provision that guarantees payment of attorneys’
fees, sweetening the incentive to file frivolous lawsuits. There’s
no limit on the fees they can charge. What does this mean for
consumers? You guessed it: higher insurance rates.

TRIAL LAWYERS WIN. CONSUMERS LOSE.

R-67 is a windfall for trial lawyers at the expense of
consumers. Trial lawyers backed a similar law in California,
but the resulting explosion of fraudulent claims and frivolous
lawsuits caused auto insurance prices to increase 48% more
than the national average (according to a national actuarial
study) and it was later repealed.

CURRENT LAW PROTECTS CONSUMERS.
Insurance companies have a legal responsibility to treat
people fairly, and consumers can sue insurance companies
under current law if they believe their claim was handled
improperly. The Insurance Commissioner can—and does—levy
stiff fines, or even ban an insurance company from the state, if
the company mistreats consumers.

R-67 IS BAD NEWS FOR CONSUMERS. REJECT R-67.

Not only does R-67 raise auto and homeowners insurance
rates, it applies to small businesses and doctors as well. That
means higher medical bills and higher prices for goods and
services.

Laws should reduce frivolous lawsuits, not create more.
Reject R-67!

See for yourself. Visit www.REJECT67.org .

Rebuttal of Statement For

Don’t be fooled.

Trial lawyers didn’t push this law through the legislature to
protect your rights. They want this law because it gives them
new opportunities to file frivolous lawsuits and collect fat
lawyers’ fees.

Trial lawyers don’t care if frivolous lawsuits jack up our
insurance rates. Consumers, doctors and small businesses will
pay more so trial lawyers can file more lawsuits and collect
larger fees.

Reject frivolous lawsuits and excessive lawyers’ fees. Reject
67.

Voters’ Pamphlet Argument Prepared by:

W. HUGH MALONEY, M.D., President, Washington State Medical
Association; DON BRUNELL, President, Association of Washington
Business; RICHARD BIGGS, President, Professional Insurance
Agents of Washington; DANA CHILDERS, Executive Director,
Liability Reform Coalition; TROY NICHOLS, Washington State
Director, National Federation of Independent Business; BILL
GARRITY, President, Washington Construction Industry Council.

The Office of the Secretary of State is not authorized to edit statements, nor is it responsible for their contents. 15
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